BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation )
Against: )
)
)

HANY YOUSSEF ASSAD, M.D. ) File No. D2-1998-92802
)
Physician's and Surgeon's )
Certificate No. A 54309 )
)
Respondent. )
)

DECISION

The attached Proposed Decision and Disciplinary Order is hereby adopted as the Decision
- and Order of the Medical Board of California, Department of Consumer Affairs, State of
California.

This Decision shall become effective at 5:00 p.m. on November 23, 2009 .

IT IS SO ORDERED __ October 23, 2009

MEDICAL BOARD OF CALIFORNIA

By: % Jninizsepn
Shelton Duruisseau, Ph.D.,
Chairperson, Panel A




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS'
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition
to Revoke Probation Against:

Case No. D2-1998-92802
HANY YOUSSEF ASSAD, M.D.
OAH No. 2009050507
dba NORCAL Healthcare System Medical
Clinic, Inc. ,

San Ramon, California

Physician’s & Surgeon’s
Certificate No. A54309 -
Fictitious Name Permit No. FNP37556

Respondent.

PROPOSED DECISION

Administrative Law Judge Mary-Margaret Anderson, Office of Administrative
Hearings, State of California, heard this matter on August 31, 2009, in Oakland, California.

Lynn K. Dombrowski, Deputy Attorney General, represented Complainant Barbara
Johnston, Executive Director of the Medical Board of California.

Timothy J. Aspinwall, Attorney at Law, Nossaman LLP, represented Respondent Hany
Yousseff Assad, M.D., who was present.

| The record closed on August 31, 2009.
FACTUAL FINDINGS

1. Complainant Barbara Johnston issued the Accusation and Petition to Revoke
Probation in her official capacity as Executive Director of the Medical Board of California
(Board). ' '

_ 2. On June 19, 1995, the Board issued Physician’s and Surgeon’s Certificate
No. A 54309 to Hany Yousseff Assad, M.D. (Respondent). Respondent’s certificate will
expire on May 31, 2011, unless renewed.



3. On April 25, 2008, the Board issued Fictitious Name Permit No. FNP37556 to
Respondent for use of the name: NORCAL Healthcare System Medical Clinic, Inc.

4, The standard of proof applied in making the factual findings in this matter is
clear and convincing evidence to a reasonable certainty. . :

5. In a Decision effective January 2, 2002, the Board revoked Respondent’s
certificate, stayed the revocation, suspended the certificate for 90 days, and placed it on
probation for seven years. The Order resulted from a stipulated settlement, wherein Respondent
admitted to unprofessional conduct, including in his treatment of two female patients;
inappropriate conduct with one of the patients outside of the treatment setting; and inappropriate
and/or excessive prescribing. The terms and conditions included that Respondent obey all laws
governing the practice of medicine and complete a prescribing practices course and an ethics
course within 60 days. The 2002 Order is attached as Exhibit A and 1ncorporated in full by this
reference.

6. Respondent’s term of probation was scheduled to expire on January 2, 2009;
however, Complainant issued this Accusation and Petition on December 22, 2008, which tolled
the probationary period. Hence, Respondent remains on probation. It was not disputed that

Respondent was in compliance with the terms and conditions of probation, except as concerns
the allegations in thlS action.

7. Complainant contends that Respondent’s care of patient SW was grossly
negligent in that he failed to conduct a good faith examination, document a treatment plan with
objectives and maintain an adequate medical record that supported his recommendation of
marijuana; failed to thoroughly evaluate SW’s complaint of insomnia before recommending use
of marijuana; recommended marijuana to treat ADD; and failed to consider the risks of
marijuana use in his evaluation and treatment of SW.

Complainant contends that Respondent’s care of patient SW departed from the standard
of care and/or was incompetent in that he failed to evaluate SW for an underlying psychiatric
condition that could be masked by the use of marijuana; made an unsupported diagnosis of
ADD for SW; failed to consider that marijuana use contributed to SW’s mental health issues;
and failed to consult with SW’s treating physicians and obtain and review the appropriate
medical records to confirm SW’s underlying diagnosis before recommending marijuana for
medical use.

Complainant also contends that Respondent committed unprofessmnal conduct by
failing to maintain accurate and adequate medical records.

8. Respondent obtained his initial medical education in Egypt, receiving a physician
and surgeon certification from Ain Shams University Specialized Hospital in 1979. He
practiced in various facilities for the Egyptian Health System from 1982 until 1992. From July
1993 until October 1996, Respondent was enrolled in the Internal Medicine Residency Program



at Texas Tech University Medical School. He was employed by Kaiser Permanente from 1996
until 2000. Respondent then served as a flight surgeon with the United States Air Force and
worked for an urgent care clinic in Walnut Creek. He was employed by other physicians who
evaluate for medicinal cannabis from October 2003 until July 2004, when he opened his current
practice.

Respondent was Board Certified in Internal Medicine in October 1999, but the
certification expired, and he could not renew it while on probation. Respondent is currently
studying to become certified and has taken many online continuing medical education courses.
He has learned about the standard of practice for recommending medical marijuana from the
- doctors he worked with, from the Board’s website, and from CMA On-Call (a website), among
other sources.

9.  Respondent owns and operates NORCAL Healthcare System Medical Clinic,
Inc., for the purpose of recommending marijuana pursuant to the California Compassionate Use
Act (CUA). (Health & Saf. Code § 11362.5.) Respondent employs one physician’s assistant,
two nurse practitioners, and office assistants to staff his primary location in Oakland and his
other offices in Arcata, Bakersfield, and Ukiah. He is the only physician. Respondent estimates
that “almost 100 percent” of the people who seek a recommendation from him to use marijuana
will receive one. '

Patient SW

10.  In2007 SW, a high school senior, smoked marijuana approximately twice daily,
three to four times each week. SW was aware of the CUA and his ability to obtain a
recommendation for marijuana use at age 18 without the necessity of parental involvement. A
few weeks before he turned 18, SW made an appointment to see Respondent at his Oakland
location. On February 3, 2007, the day after he turned 18, SW traveled to Respondent’s office
in order to obtain a marijuana recommendation. When he arrived, he was given paperwork to
complete. In answers to questions on the forms, SW reported that he was taking Depakote and
cannabis and that he was seeking a recommendation for the following medical conditions:
insomnia, intermittent explosive disorder (IED) and shoulder pain from baseball. He also
revealed that he smoked ten cigarettes each day and that he did not drink alcohol or use any
“street drugs.” He stated that he had worked as a cashier for one year. (There is no question
regarding school; only the question “Are you working?”) SW revealed he was injured in 2003
and had tendonitis. In the family history section, he wrote that his parents and brother had
histories of mental health disorders. He also stated that he was a patient at Kaiser in Walnut
Creek.

11. During the appointment, Respondent asked SW for some additional information
based upon SW’s answers to questions in the forms. Respondent asked RW how Depakote was
working for him, and RW stated he was taking it for the IED but that he “didn’t really like it.”
SW told Respondent that marijuana had helped him more than the Depakote for his temper,
anxiety, and insomnia. SW told Respondent that he smoked marijuana in the morning to help
him with anxiety and to make it easier to control his temper before school. In the evening, he



took it to help him fall asleep. SW was experiencing some shoulder pain at the time, and
Respondent asked him briefly about it, but did not examine his shoulder. He did not physically
examine SW or conduct any other evaluations or tests.

At the end of the appointment, Respondent told SW that his bad temper, sleeping
problems, irritability, and anxiety might be related to Attention Deficit Disorder (ADD).
Respondent told SW that he would issue a recommendation for the use of marijuana for
treatment of ADD. He did not refer SW to any other physician. Respondent asked SW to come
back in approximately one year “to see how it was working.” SW estimated the total time he
spent with Respondent was between ten and fourteen minutes. SW paid Respondent a total of
$155 and received a recommendation for medical marijuana. '

12. SW was in treatment for psychiatric issues at Kaiser at the time he saw
Respondent. He felt that he did not have a good relationship with the doctors there, however,
and he may have said something to Respondent along the lines of wanting “confidentiality from
the other doctors.” He does not recall if Respondent asked him for the names of the other
doctors. ' '

13.  Respondent testified that he recalls SW very well, in part because he has a son
very close in age. Respondent recalls that SW asked him not to contact his doctors at Kaiser.
Respondent asked SW questions concerning his report of insomnia, including whether he had
~ trouble falling asleep or staying asleep, and whether this affected his next day activities. He
asked how IED expressed itself and how frequently it happened. SW told Respondent that
marijuana helped him to sleep and that he sometimes would lose his temper at school, at home,
or in the car, and that he had trouble controlling himself. Marijuana also helped him with this
problem. '

14.  Respondent described the form that the patient fills out as “essential.”
Nonetheless, he did not ask for details about SW’s report that his parents and brother had
mental health issues. Respondent did not believe that information was “easy” or “important to
determine.” According to Respondent, SW implied that he was finished with school and that he
was not living with his parents. Respondent asserts the appointment lasted 25-30 minutes.

15.  Respondent did not physically examine SW or take his vital signs. He gained
information in other ways, including by watching SW walk into his office and shaking his hand,
which gave Respondent information about whether he needed to check his temperature. He
concluded that the shoulder pain was not significant, because SW did not state that it affected
his daily activities and he was still playing sports.

16.  Respondent described SW as typical for his age, very nice, intelligent, and
cooperative. But he believed that SW was “seriously ill” when he saw him “with insomnia and
anger.” Respondent testified that he recommended marijuana for SW because of insomnia,
anxiety, and ADD. He was also concerned that without marijuana, SW might turn to alcohol to

help him sleep and, in Respondent’s opinion, marijuana is less harmful than alcohol.




17.  Respondent stated that ADD was a “provisional diagnosis,” based in part upon
SW’s insomnia. When a patient has insomnia, one of the things Respondent looks for is ADD.
In addition, he considers substance abuse, including smoking cigarettes and marijuana, to be
connected with ADD, as well as problems focusing. Respondent stated that SW felt that
marijuana helped him to focus.

18.  Respondent’s testimony regarding ADD was at odds with the diagnostic criteria
as set forth in the Diagnostic and Statistical Manual of Mental Disorders, fourth edition (DSM
IV). Therein, Attention-Deficit/Hyperactivity Disorder is described generally as “a persistent
pattern of inattention and/hyperactivity-impulsivity that is more frequently displayed and more
severe than is typically observed in individuals at a comparable level of development . . . .
Some impairment from the symptoms must be present in at least two settings (e.g., at home and
at school or work).” The criteria do not include substance abuse or insomnia and a diagnosis
requires a thorough evaluation of impairment.

19.  Respondent stated that he did not contact Kaiser to obtain any medical records
because SW stated clearly at the time that he did not want his parents to know about his request
for a marijuana card, that his Kaiser doctors would tell his parents, and that “they would not be
happy.” Since seeing SW, Respondent has reviewed SW’s medical records and learned, among
other things, that SW had been hospitalized for alcohol abuse. He now believes that he
underestimated how important the medical records were. Currently, if a patient is under age 21,
he will explain to the patient that he will not give a recommendation until he sees his or her
medical records. But Respondent also said that this was already his routine practice and that
SW was an exception because of “patient confidentiality.” Respondent’s testimony in this
regard was confusing.

20. It was clear that SW wished to be treated as an independent adult and not as the
high school student, living at home, that he was at the time. He did not volunteer information to
Respondent about these matters. Respondent testified that SW implied that he was living
independently and that he had finished high school. However, both testified that SW mentioned
school when describing his problems. In this regard it is also noted that Respondent attributed
his ability to recall the-details of SW’s appointment to his recognition that his son’s birthday
was within two days of SW’s and that they were the same age. Respondent became very
emotional when he testified to this fact. Nonetheless, Respondent appeared to be attempting to
Justify his treatment of SW as an older adult, and not as the adolescent that he clearly was.
Given Respondent’s own status as the father of a same-aged young man and his training and
experience as a physician, this attempt fell short. All in all, Respondent’s credibility was
negatively affected by his confusing and contradictory testimony.

Respondent’s records concerning Patient SW

21.  In addition to the patient questionnaire filled out by SW, Respondent’s
documentation concerning SW included two pages entitled Medical Intake Evaluation. On the
first page, Respondent entered SW’s height as 6 feet and weight as 150 pounds. He did not
measure or weigh SW and does not recall whether this was his estimate, or whether SW gave




- him this information. Respondent placed a squiggly mark through the section concerned with
findings on physical examination. He stated that this means he did not conduct a physical -
exam. In the notes section, Respondent wrote a word that appears to start with the letter N, but
is otherwise illegible. He states this meant “no medical records.” Above this there are boxes to
check concerning a patient’s reasons for smoking or ingesting cannabis. Respondent states he
marked the boxes labeled “decreasing anxiety” and “improving sleep patterns.” There is a line
through the box indicating increased overall feeling of wellbeing that ends at the box next to
decreased use of oral medications. Under impressions, there are three scribbles, underneath
which ADD is written. Respondent states that the three scribbles mean insomnia, stress, and
anxiety. There are squiggle marks on boxes by “Plan.” They seem to indicate that the patient
was advised of certain things and that the recommendation was approved for one year, The
second page contains a list of medical disorders with boxes. Respondent wrote a line through
the middle. There is nothing else completed on the page, except for SW’s name and the date.
Respondent states the section he wrote a line on is for his physician’s assistant to use, and when
he is seeing the patient, he writes notes as he goes. He writes down the patient’s history on
another page. Respondent acknowledges that he did not make notes regarding RW; that he,
again, “didn’t follow my routine.” ' '

22.  Respondent did not explain why he did not follow his routine in connection with
SW. He apologized for the illegibility of his handwriting. Respondent stated that his
documentation was also deficient in that he did not “express my thought processes.” He has
enrolled in and paid for the PACE recordkeeping course and will take it in October 2009.

The standard of practice

23.  The Parties agree that the standard of practice for evaluating a patient for medical
marijuana is correctly articulated in the Board’s precedential decision in the Matter of the
Accusation Against Tod H. Mikuriya, M.D.:

[Tlhe standard of practice for conducting a medical cannabis
evaluation is identical to that followed by physicians in
recommending any other treatment or medication. The standard
applies regardless of whether the physician is acting as a
treating or as a consulting physician. The medical cannabis
evaluation is certainly focused on the patient’s complaints, but it
does not disregard accepted standards of medical responsibility.
These standards include history and physical examination of the
patient; development of a treatment plan with objectives;

~ provision of informed consent; periodic review of the
treatment’s efficacy and proper recordkeeping. When a
cannabis recommendation is being made for a psychiatric
condition the examination would additionally entail a mental
status examination to establish a psychiatric diagnosis and
severity of the condition. In such cases a physical examination
might not be included, or might only include a limited physical




examination appropriate to the clinical situation. In sum, the
standard of practice for a physician recommending marijuana to
a patient is the same as pertains to recommending any other
treatment or medication. '

The standard of practice requires that the evaluation be
supported by adequate documentation. That documentation
must reflect the physician’s initial history and physical/mental
status exam, evaluation of each condition in question and a
diagnosis and/or differential diagnosis. A physician must
document pertinent physical and/or psychiatric findings,
referrals, a treatment plan and follow-up.

Expert opinion evidence

24,  Barbara Neyhart, M.D., is Board Certified in Family Practice. She is a member
of the clinical faculty at the University of California at Davis Medical School, where she
teaches interns and supervises residents in the Department of Family Practice, among other
duties. Dr. Neyhart for three years has limited her clinical practice to women between the ages
of 40 and 60. She is familiar with the standard of practice for recommending medical marijuana
and has done so herself in one instance: for an elderly patient with unremitting arthritic pain in
both knees who requested the recommendation. She has also taught the protocols for such
requests to the residents she supervises. And, in preparation for this matter, she reviewed
medical literature on the use of marijuana for medical conditions, including the effects of
marijuana upon adolescents.

25.  Dr. Neyhart explained that when a patient asks for a specific medication, the
physician must first determine what the ailment is. Sometimes a patient comes in with their
own diagnosis, and this must be confirmed or disproved by history, clinical examination, and
tests if needed. If a diagnosis can be made at the first meeting, then treatments are discussed,
beginning with the least toxic. A patient who comes in seeking a recommendation for medical
marijuana for a specific condition is cared for no differently. '

26.  Philip Denney, M.D., was trained as a family practitioner and currently describes
himself as a cannabis consultant. He is a founding member of the Cannabis Research Group,
which is now known as the Cannabis Physicians. Dr. Denney described his primary role as
determining if the patient has a medical condition that is likely to benefit from marijuana. He
notes that most of his patients are seeking approval for what they are already doing.

27.  When asked about medical literature concerning the use of medical cannabis, Dr.
Denney was dismissive. He finds patient reports concerning efficacy to be more useful, in part
because the political climate in the United States inhibits meaningful research. Dr. Denney
opined that it was appropriate for Respondent to recommend marijuana to SW for ADD,
insomnia and anxiety. He also believes it is an excellent treatment for IED. Dr. Denney agreed
that Respondent’s medical records concerning SW were not adequate. But otherwise he







